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A. PURPOSE:

This Manua Chapter updates policy on the use of BAAs at the NIH. It incorporates the new
location of the definition of BAAsin FAR Part 2, and discusses the requirements for past
performance and Smal Disadvantaged Business (SDB) evaudtion factors in the BAA acquisition.

B. BACKGROUND:

The Competition in Contracting Act of 1984 (CICA) (Public Law 96-369) and Federa
Acquistion Regulation (FAR) 6.102(d)(2) briefly addressthe BAA as one of severd competitive
procedures available for usein fulfilling the requirement for full and open competition in the
acquisition process.

The FAR 2.101contains a definition of BAAs and 35.016 provides genera proceduresto be
followed in awarding BAAs for Research and Devel opment (R& D) contracts with peer or
scientific review (see FAR 6.102(d)(2)). The procedures below arein addition to those found in
the aforementioned FAR citation and are unique to the NIH contracting community.

C. REFERENCES:
1. Competition in Contracting Act of 1984 (P.L. 96-369)
2. FAR 2.101, 6.102(d)(2), 19.201, 19.1202, and 35.016
3. NIH Manud 6315-1, Initiation, Review, Evauation, and Award of Research and

Development Contract Projects

D. POLICY:
In some circumstances, in order to redlize the maximum competition possible pursuant to the
CICA Act of 1984, and to fulfill requirements for scientific study and experimentation directed
toward advancing the state-of-the-art, or increasing knowledge and/or understanding, the NIH
will issue BAAs.

E. PROCEDURES:

Aswith any R&D contract project, the concept (basic purpose, scope and objectives of each
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topic area) for aBAA shal undergo scientific peer review prior to issuing a Request for
Proposals.

In addition to the procedures found at FAR 35.016, aBAA should:

1. Bepublished in the NIH Guide to Grants and Contracts and the Commerce Business Daily
or, as of October 1, 2001, in FedBizOpps, to reach as many organizations as possible. In
accordance with FAR 35.016(c), if the published notice of aBAA isagenerd notice of
ongoing research opportunities, it shal be published no less frequently than annudly to reach
the broadest possible audience. FAR 35.016(f) provides that synopsis of individual contract
actions based on proposals received under the BAA is not required since the notice
requirements of FAR 35.016(c) satisfy the publication requirement of FAR 5.2.

2. Contain evauaion criteria, which may include such aress as

a

b.

d.

Overdl technicd feashility of the proposed project.
Adequacy and relevance of the proposed research plan.

Capabilities, related experience, facilities, and techniques, which the offeror possesses
(and which are consdered integral factors) for achieving the objective.

Qudlifications, capabilities, experience, and availability of proposed key personnd.

3. Inaccordance with FAR 15.304(c)(3)(ii), past performance must be included as an
evauation factor in al source selections expected to exceed $100,000, unless the contracting
officer documents the reason(s) why past performance is not considered an appropriate
evauation factor for the acquisition (FAR 15.3049¢)(3)(iv)).

4. The extent of SDB participation in performance of the contract shal dso be evaluated in dl
competitive unrestrictive acquisitions expected to exceed $500,000 (see dso FAR 19.201
and 19-1202 for limitations).

5. Contain a satement regarding the maximum permissible period of performance and the
anticipated number of awards to be made based on technical merit and avallablefunds.  The
program staff estimates of the annua cost per contract or the total dollar amount available
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under the BAA and anticipated number of awards may also be included.
6. State the anticipated date of award.
7. Use the Uniform Contract Format as prescribed in FAR 15.204 and HHSAR 315.204.

F. EVALUATIONSOF BAA PROPOSALS:

The proposals received in response to aBAA shdl be evaluated by the peer review processin
accordance with the established evauation criteriain the RFP. It should be emphasized to the
technica reviewers that, like an SBIR project, the work requirements are devel oped and defined
by the offeror and not the Government. A written evauation report assessing the scientific merit
and making overall recommendations as to the acceptability or unacceptability shal be prepared,
and each proposd shdl receive anumericd score, which is based on its technica merit as related
to the evauation criteria on which the organization has chosen to submit an offer. Subsequent
awards shall be made after negotiations are conducted in accordance with FAR 15.4 and
HHSAR 315.4, as appropriate. The awards will be subject to fund availability and the priority,
which the Ingtitute/Center (IC) determines to exist at the time of award.

Cost redlism and reasonableness shall aso be considered to the extent appropriate. Award
documents will be tailored to the final  negotiation with the sdlected offeror(s) and modified as
appropriate for the type of contractor organization, cost and/or fee arrangement, and other
elements as negotiated prior to the award.

G. RECORDSRETENTION AND DISPOSAL:

All records (e-mail and non-e-mail) pertaining to this Chapter must be retained an disposed of
under the authority of NIH Manua 1743, Keegping and Destroying Records, Appendix 1, NIH
Records Control Schedule, Item 2600-A-4, Routine Procurement Files.

NIH e-mail messages. The NIH e-mail messages (messages, including attachments, that
are created on the NIH computer systems or transmitted over the NIH networks) that are
evidence of the activities of the agency or have informationd vaue are consdered Federd
records. These records must be maintained in accordance with current NIH Records
Management Guidelines. If necessary, the back-up file capability should be created
for this purpose. Contact your | C Records Officer for additional information.
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All email messages are consdered Government property, and if requested for alegitimate
Government purpose, must be provided to the requester. Employees supervisors, the NIH
daff conducting officid reviews or investigations, and the Office of the Ingpector Generd may
request accessto or copies of the eemail messages. The e-mail messages must dso be
provided to Congressiond Oversight Committeesif requested and are subject to the
Freedom of Information Act requests. Since most e-mail systems have back-up files that are
sometimes retained for significant periods of time, e-mail messages and attachments may be
retrievable from back-up files after they have been ddeted from an individua’ s compuiter.
The back-up files are subject to the same requests as the originad messages.

H. MANAGEMENT CONTROLS

The purpose of this Manua Issuance is to provide updated guidance to contracting officers
and program officids on the statutes, regulations, policies and procedures regarding Baas.

1. Office Responsiblefor Reviewing Management Controls Relative to this
Chapter:

The Divison of Acquisition Policy and Evauation, Office of Acquistion Management
and Policy, OA, is accountable for the method used to ensure that management
controls are implemented and working.

2. Frequency of Review: On-going review.

3.  Method of Review: The Divison of Acquistion Policy and Evauation, Office of
Acquisition Management and Policy, will maintain gppropriate oversight through
reviews of the IC preaward contract files conducted by the NIH Board of Contract
Awards. The NIH Board of Contract Awards reviews a percentage of contract
actionsfromeach IC. Issuesidentified by the NIH Board of Contract Awards are
provided to the IC for corrective action. When repetitive issues are identified, these are
brought to the attention of the Acquidition Management Committee, which is
responsble for addressing and resolving common acquigtion issues. In addition, the
Heed of the Contracting Activity (HCA), is routindy gpprized of any difficultiesin the
|C implementation of policy. Depending on the nature and extent of the problem, the
HCA may recommend additiona review, policy guidance and/or training of the contract
gaff.
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4. TheYear-End Summary Report of Repetitive | ssueswill be sent to the NIH Chief
Contracting Officers and the Deputy Director for Management.



